The novel coronavirus infection is sweeping across the globe at a threatening pace and causing deaths every day in most parts of the world.[^1^](#fn1){ref-type="fn"} With millions of lives literally hanging in the balance because of a disease for which there is neither a vaccine nor an effective medical treatment, governments all over the world are taking utmost measures to forestall the deaths being caused by the COVID-19. Due to high transmission rates, the spread of the coronavirus is hard to combat.[^2^](#fn2){ref-type="fn"} Lockdowns, travel restrictions, quarantines, social distancing, and other strict public health measures are playing their part in delaying the spread of infection, but it may not be practically possible for governments, especially for resource-constrained governments in low-income countries, to extend these measures for an indefinite period of time. Governments and the global population are desperate for a safe and potent vaccine, effective therapeutics, point-of-care diagnostics, and other health products to combat this unprecedented disease. Given the global nature of this health crisis, the delay in the advancement of vaccines and needed medical technologies may have serious economic, social, psychological, political, and legal implications.

In this context, on March 23, 2020, the Costa Rican President Carlos Andres Alvarado and the Health Minister Daniel Salas Peraza submitted a proposal to Dr Tedros Adhanom Ghebreyesus, the Director-General of the World Health Organization (WHO), for the creation of a global pooling mechanism in order to facilitate access to and use of intellectual property for technologies that are useful for the detection, prevention, control, and treatment of the COVID-19 pandemic.[^3^](#fn3){ref-type="fn"} Costa Rica proposes that the suggested repository or pool 'should include existing and future rights in patented inventions and designs, as well as rights in regulatory test data, know-how, cell lines, copyrights and blue prints for manufacturing diagnostic tests, devices, drugs, or vaccines'.[^4^](#fn4){ref-type="fn"} It further proposes that the global intellectual property pooling mechanism 'should provide free access or licensing on reasonable and affordable terms, in every member country'.[^5^](#fn5){ref-type="fn"} Costa Rica urges the WHO to 'develop an initial concise memorandum of understanding on the intent to share rights in technologies funded by the public sector and other relevant actors, and reach out to WHO member states, non-profit institutions, industry and others, to sign such an MoU'.[^6^](#fn6){ref-type="fn"}

I. COSTA RICA'S PROPOSAL DESERVES SERIOUS CONSIDERATION {#sec1}
=======================================================

The right to health as a human right was recognized in 1945 in the Charter of the United Nations.[^7^](#fn7){ref-type="fn"} In 1948, 'the right to a standard of living adequate for the health and well-being' was recognized by the United Nations' Universal Declaration of Human Rights (UDHR).[^8^](#fn8){ref-type="fn"} In 1966, the International Covenant on Economic, Social and Cultural Rights (ICESCR) reaffirmed the right to health as a human right.[^9^](#fn9){ref-type="fn"} Access to medicines and health technologies is a component of the right to health.[^10^](#fn10){ref-type="fn"} According to Human Rights Council's Resolution, adopted in June 2011, 'access to medicine is one of the fundamental elements in achieving progressively the full realization of the right of everyone to the enjoyment of the highest attainable standard of physical and mental health'.[^11^](#fn11){ref-type="fn"}

In 1995, the World Trade Organization (WTO) linked intellectual property protection with the trade because signing Trade-Related Aspects of Intellectual Property Rights (TRIPS) Agreement is a prerequisite condition to become a member of the WTO. Prior to TRIPS, pharmaceuticals were excluded from patent protection in domestic laws of about 50 countries.[^12^](#fn12){ref-type="fn"} TRIPS Agreement provided mandatory patent protection to inventions in all fields of technology, including pharmaceuticals, for a period of 20 years.[^13^](#fn13){ref-type="fn"} The exclusive rights granted under patent law have direct implications for access to affordable medicines, especially for underprivileged patients in resource-constrained countries.

The outbreak of HIV/AIDS pandemic in the late 1990s and the problems of access to lifesaving medicines in developing and least-developed countries resulted in drawing global attention to conflicts between patent rights and right to health as a basic human right.[^14^](#fn14){ref-type="fn"} The current COVID-19 has once again highlighted the inconvenient relationship between right to health and patent law. Because of its 'winner-take-all' rationale, patent law presents formidable barriers to urgent development of needed health technologies by disincentivizing the timely disclosure of useful research results. Patent law discourages the sharing of unpatentable insights that may potentially lead to patentable treatments with further work.[^15^](#fn15){ref-type="fn"} Moreover, the exclusive rights granted to patent owners negatively impact the affordable and universal supply of innovative health technologies by allowing supra-competitive pricing and by imposing restrictions on massive-scale manufacturing across the globe.

In this context, there are two key concerns in relation to control and treatment of the COVID-19 pandemic: (1) the urgent development of needed health technologies and (2) the equitable and affordable access to potential health technologies. As noted by Professor Brook K. Baker, 'we need to ensure that the medical technologies will be developed and tested urgently, efficiently, and ethically with maximum degrees of universal and equitable access thereafter to all people in all countries'.[^16^](#fn16){ref-type="fn"} Costa Rica's proposal for a global intellectual property pooling mechanism deserves serious consideration because it addresses both of these key concerns.

The COVID-19 pooling mechanism has the potential to accelerate scientific discovery by acting as an intermediary or a clearinghouse that will obtain inbound licenses on the broadest possible range of medically relevant intellectual property rights and data from willing right holders across the globe and then sublicense those rights, on royalty-free basis or on equitable terms, to interested and qualified developers, producers, or manufacturers of priority health technologies related to the COVID-19.[^17^](#fn17){ref-type="fn"} The transaction costs, bureaucratic processes, and risks will be substantially reduced if the patents and the other rights owned by different owners are combined in a pooling mechanism, which serves as a one-stop shop for all parties involved. The accelerated access to research outcomes, intellectual property, and shared data will accelerate response to the pandemic by facilitating collaborative follow-on innovation of priority health technologies.

The COVID-19 pooling mechanism has the potential to facilitate equitable and affordable access to priority health technologies in these desperate times. To deal with the global pandemic, governments need abundant sources of supply of health technologies. Supplies from a single producer or a small number of producers will not suffice to cope with the challenge of universal access to needed health technologies. The pooling mechanism has the potential to mobilize the maximum available manufacturing or production capacity and to improve affordable and universal supplies by enabling the interested and qualified developers, producers, or manufacturers of priority health technologies to license rights in a non-exclusive manner on royalty-free basis or on equitable terms.

Shared needs require shared resources and shared responsibility. It is impossible for just one government, one organization, or one institution to tackle this unprecedented global health crisis alone. As rightly noted by Baroness Sheehan, Liberal Democrat Spokesperson for International Development in the House of Lords, 'A global health crisis needs a global response -- that much is clear. Instead of countries competing for supplies and working in silos for a solution, wouldn't it be better if we were to pool the global effort to defeat Covid-19? There is no time to waste, we must take urgent action'.[^18^](#fn18){ref-type="fn"}

The entire scientific community of biomedical researchers needs to work collaboratively to find and make available vaccines and treatments. The COVID-19 pooling mechanism would be a powerful demonstration of global solidarity and shared responsibility.[^19^](#fn19){ref-type="fn"} Several universities, start-ups, and major biopharmaceutical companies are making their best efforts to develop a safe and potent vaccine, to repurpose existing medicines, and to discover and develop new therapeutics and diagnostic tests. Their efforts need to be better coordinated in order to avoid duplication of effort. The pooling mechanism will provide a tool to everyone in the world to share every success and every advance related to COVID-19 to speed-up the research aimed at achieving the best results for the benefit of all.

Costa Rica rightly urged the WHO to 'develop an initial concise memorandum of understanding on the intent to share rights in technologies funded by the public sector and other relevant actors'.[^20^](#fn20){ref-type="fn"} Learning from past experiences, this proposal should be strongly supported. The pharmaceutical industry is one of the most profitable industries, expected to be worth US\$1.4 trillion by the end of year 2020.[^21^](#fn21){ref-type="fn"} The exclusive rights resulting from patent protection allow pharmaceutical companies to maximize their profits by setting astronomical prices for patented technologies, irrespective of whether or not the early research was publicly funded. The trillion-dollar biopharmaceutical industry has a tendency to evade its social responsibility, even in global health crisis, in absence of appropriate interventions. Beginning in the 1980s, the development of antiretroviral drugs involved massive government funding and public investments.[^22^](#fn22){ref-type="fn"} Drug prices of \$15,000--20,000 per patient per year set by pharmaceutical companies, in exercise of their market exclusivity, left millions of HIV/AIDS patients in the developing world deprived of the available remedy.[^23^](#fn23){ref-type="fn"} As a result of extensive global campaigning and international action, generic manufacturers were allowed to make generic versions available at a price as low as \$75 per patient per year.[^24^](#fn24){ref-type="fn"}

In the current global health crisis, once again governments and charities are funding much of the early research related to the COVID-19.[^25^](#fn25){ref-type="fn"} This is definitely the time for solidarity, not exclusivity, and pharmaceutical companies should be expected to prioritize the provision of needed health technologies around the world over potential financial gains from potential COVID-19 treatments resulting from publicly funded early research. Nevertheless, learning from the past experience in the case of antiretroviral drugs, governments and the WHO need to take pre-emptive measures in order to avoid an odd situation where a vast majority of global population is left out in the cold because of excessive pricing and insufficient sources of supply of innovative health technologies related to COVID-19. The WHO should create a database of R&D activity related to COVID-19, including estimates of the costs of clinical trials, and the subsidies provided by governments and charities. The government and charitable funding agreements with universities, start-ups, medical device companies, and biopharmaceutical companies should clearly mandate open collaboration, open-source publication, and full data sharing so that the public may benefit from the fruits of publicly funded research. Cost Rica's proposal deserves serious consideration because the creation, adoption, and implementation of open-access policies for publicly funded research would help in minimizing financial pressures on healthcare systems worldwide. It would benefit researchers, the general public, and governments, especially in countries with limited financial resources and weak health systems.

The political and moral support for Costa Rica's proposal is increasing with every passing day. The WHO promptly stated its support for Costa Rica's proposal. The WHO Director-General posted on his Twitter account: 'I welcome \[the\] initiative and call for pooled rights to COVID-19 diagnostics, drugs and vaccines. WHO is working closely with governments and agencies around the world to promote rapid R&D. These efforts are rooted in our commitment to equitable access for all'.[^26^](#fn26){ref-type="fn"} On April 12, a letter signed by 130 UK parliamentarians supported Costa Rica's proposal.[^27^](#fn27){ref-type="fn"} Dr Philippa Whitford, member of UK parliament, noted that:

> 'The UK government should follow the lead of Costa Rica in supporting a global sharing or open access mechanism so that any patent rights are held by the World Health Organization. While this is a humanitarian approach, it also makes sense from a public health perspective. We have seen the speed with which COVID-19 has spread across the world, so failure to control or eliminate it in developing countries would just see the virus returning to cause further epidemics in the future. A vaccine will only be globally effective if it's affordable, accessible and available for everyone who needs it'.[^28^](#fn28){ref-type="fn"}

On April 3, 2020, an open letter endorsed by 500+ civil society organizations and individuals from 199 countries was sent to Francis Gurry, Director-General, World Intellectual Property Organization. This letter specifically supported 'the call by Costa Rica for the World Health Organization to create a global pool of rights in COVID-19 related technology and data'.[^29^](#fn29){ref-type="fn"} Costa Rica's proposal, therefore, enjoys global support. Now is the time for the WHO to act and take practical measures for implementation of this proposal because equitable access to existing and new COVID-19-related health technologies is a matter of life and death for millions of patients across the globe.

II. PRACTICAL IMPLEMENTATION OF COSTA RICA'S PROPOSAL {#sec2}
=====================================================

Though its implementation will require substantial work, Cost Rica's proposal for the pooling mechanism is neither novel nor impractical. Patent pools have been around for a century in various industries like oil refinement, aircraft, and semiconductors.[^30^](#fn30){ref-type="fn"} Patent pools, in general, can be described as 'private arrangements that enable participants to operate under one another's patent rights, to manage and administer the pooled rights on a centralized basis, and often to grant licenses of the pooled patents to third parties, with the proceeds split among the pool members according to an agreed formula'.[^31^](#fn31){ref-type="fn"} Patent pools necessarily include a variety of patents held by different owners. Patent pools facilitate collective management of patent rights. The proposed COVID-19 pool is different from traditional patent pools as it is a broader access pool, which collects multiple IP and data rights so as to allow broad licensing and access to competitively priced medical products.

Though patent pooling structures were actively discussed in the past in response to disease outbreaks such as the SARS outbreak of 2002--03, the H5N1 influenza outbreak of 2005, and the H1N1 influenza pandemic of 2009, Cost Rica's proposal seems to be inspired by the already existing Medicines Patent Pool (MPP).[^32^](#fn32){ref-type="fn"} The MPP was established in 2010 and it proved to be an effective mechanism in terms of improving access to needed drugs through voluntary licensing arrangements.[^33^](#fn33){ref-type="fn"} Several drug manufacturing corporations signed licensing agreements with the MPP.[^34^](#fn34){ref-type="fn"} The MPP has signed agreements with ViiV Healthcare, Gilead Sciences, F. Hoffmann-La Roche, Bristol-Myers Squibb, AbbVie, MSD, and the NIH for transferring their patents to the pool.[^35^](#fn35){ref-type="fn"} Ellen 't Hoen argues that by participating in the MPP to improve global access to medicines, pharmaceutical companies can expect a reputational boost and a significant improvement in their overall public image.[^36^](#fn36){ref-type="fn"}

The MPP primarily aimed at aggregating patents, clinical trials data, and other IP relating initially to HIV antiretroviral medication and making them available at low or no cost to manufacturers that commit to produce and sell drugs to users in low- and middle-income countries.[^37^](#fn37){ref-type="fn"} In 2015, the MPP expanded its mandate to include hepatitis C and tuberculosis treatments.[^38^](#fn38){ref-type="fn"} In 2018, the MPP further expanded its mandate to include priority medicines on the WHO Essential Medicines List.[^39^](#fn39){ref-type="fn"} On April 3, 2020, the MPP announced to include medicines and diagnostics for the COVID-19 in their licensing pool.[^40^](#fn40){ref-type="fn"} This expansion in the MPP's mandate in response to access efforts for COVID-19 treatments and technologies is, however, temporary.[^41^](#fn41){ref-type="fn"} Marie-Paule Kieny, Chair of the MPP Governance Board, said, 'In these difficult times, the MPP Board recognizes the important role that MPP can play to increase access to life-saving products for those who need them most. And importantly, with time of the essence, to ensure that we make use of the expertise and mechanisms that already exist'.[^42^](#fn42){ref-type="fn"}

Costa Rica's proposal is different from the already existing MPP because of its global approach. Though MPP's temporarily expanded mandate on COVID-19 would not be limited to low- and middle-income countries but would include global access, MPP's originally intended beneficiaries are primarily the most vulnerable populations in low- and middle-income countries. More importantly, Costa Rica's proposal is different because of its ambition to encompass not only patents, regulatory test data, and manufacturing know-how but also designs, 'cell lines, copyrights and blue prints for manufacturing diagnostic tests, devices, drugs, or vaccines'.[^43^](#fn43){ref-type="fn"} Nonetheless, this proposal is very much practically feasible. Costa Rica rightly proposed that the WHO should coordinate the formation of the global pooling mechanism because the WHO has the requisite knowledge, experience, and expertise to coordinate the global response to the COVID-19. On April 6, 2020, WHO Director-General Tedros Adhanom Ghebreyesus endorsed Costa Rica's proposal of creating a voluntary pool to collect patent rights, regulatory test data, and other information that should be shared for developing corona vaccines and diagnostics.[^44^](#fn44){ref-type="fn"} The WHO actively drafted and solicited support for a Call to Action, which was launched before the Seventy-Third World Health Assembly on May 18. The World Health Assembly approved a resolution to combat the COVID-19 pandemic. One of the resolution's core provisions is related to the proposed voluntary COVID-19 patent pool.[^45^](#fn45){ref-type="fn"} Many additional steps are still needed to implement the proposal. In addition to the WHO, the World Trade Organization (WTO) and the World Intellectual Property Organization (WIPO) can be considered as the primary stakeholders. The WHO should coordinate with the WTO and WIPO so that the primary stakeholders can collectively take all necessary measures to practically implement Costa Rica's proposal.

The survival of several billion vulnerable people, especially in the pandemic situation, depends upon efficient leadership role and ability of the WHO to advance its mandate to promote global health. The WHO's constitutional mandate includes building global health programs, creating information resources, setting standards, capacity-building, advocacy, and administration.[^46^](#fn46){ref-type="fn"} The WHO's role, articulated in its constitution, includes leading and coordinating international health work among relevant actors and promoting cooperation among scientific and professional groups.[^47^](#fn47){ref-type="fn"} It is clear that the WHO not only has the legal capacity to implement Costa Rica's proposal but also holds a pivotal role in practical implementation of the proposed pooling mechanism because of constitutional mandate to coordinate efforts in global health.

On May 18, 2020, the World Health Assembly reaffirmed the WHO's constitutional mandate to act as 'the directing and coordinating authority on international health work, and recognizing its key leadership role within the broader United Nations response and the importance of strengthened multilateral cooperation in addressing the COVID-19 pandemic'.[^48^](#fn48){ref-type="fn"} There is, however, a gap between WHO's mandate and capabilities, which negatively impact the organization's leadership role in global health. The WHO has limited internal legal and technical capabilities especially in its regional offices.[^49^](#fn49){ref-type="fn"} The WHO's inefficient response to the Ebola outbreak in 2014 highlighted its limited capabilities.[^50^](#fn50){ref-type="fn"} The COVID-19 pandemic provides an opportunity to the WHO to develop the mandate and economic and political power to become a major force at the intersection of global health, health-related human rights, and international trade. It is time for the WHO to enhance its capabilities and gain confidence of the global community in WHO management by taking timely actions in response to the global threat of COVID-19 pandemic. Keeping in view its leadership role, the WHO should assume the maximum amount of responsibility and properly follow-up on the initiative of COVID-19 patent pool.

III. CONCLUSION {#sec3}
===============

This study concludes that there are two key concerns in relation to control and treatment of the COVID-19 pandemic: the urgent development of needed health technologies and the equitable and affordable access to existing and new health technologies. Costa Rica's proposal for a global intellectual property pooling mechanism deserves serious consideration because it addresses both of these key concerns. The COVID-19 pooling mechanism has the potential to accelerate scientific discovery by acting as a clearinghouse for fast-track and equitable licensing of rights for collaborative follow-on innovation of priority health technologies. This pooling mechanism also has the potential to facilitate equitable and affordable access to potential health technologies by mobilizing the maximum available global manufacturing capacity as it will enable the interested and qualified developers, producers, or manufacturers of priority health technologies to license rights in a non-exclusive manner on royalty-free basis or on equitable terms. This proposal enjoys global support, and it is clear from the experience of already existing pooling mechanisms, like the Medicines Patent Pool (MPP), that Costa Rica's proposal is very much realistic and practically feasible. It is expected that, in the near future, the WHO will take practical measures to implement this proposal for the benefit of the whole global community desperately waiting for a safe, potent, affordable, and universally available corona vaccine and other needed priority health technologies.
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